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is made to "the sophisticated reorganization provisions of the 1954 Code"4 as
"the progeny of surprisingly primitive ancestors." 5 If the reference backward
were to the reorganization provisions of 1918 one would unhesitatingly agree.
But the description of the "primitive" ancestry clearly relates to the reorgani-
zation provisions which prevailed from 1924 until 1934. They were by no
means perfect, but to a large extent they had--or, if read wisely, might have
had-a unity and coherence of concept which is entirely lacking today. The
Supreme Court went a long way toward destroying this coherence of plan
which was simple, rather than primitive. And amendatory legislation worsened
rather than improved the resulting situation. This is not the occasion for the
telling of this long and involved story, and the detailing of the method by
which, as shown by selected lower court opinions, the original section 112
might have been retained with improving amendments which refined, rather
than destroyed, the sound concepts which it embodied. One recalls Maitland's
remark, "Simplicity is the outcome of technical subtlety; it is the goal not the
starting point. As we go backwards the familiar outlines become blurred; the
ideas become fluid, and instead of the simple we find the indefinite."6 If one
searches for adjectives to describe the reorganization provisions, one might,
in Maitland's terms, describe the 1918 provisions as indefinite, the 1924 pro-
visions as simple. Following this progression I am afraid that we should have
to refer to the reorganization provisions of the 1954 Code, and indeed to the
corporate provisions as a whole, as decadent. I know no better demonstration
of the justice of this term than the evidence which Professor Bittker's book
adduces.
ERNEST J. BROWNt
LAW AND MEDICINE, Text and Source Materials on Medico-Legal Problems.
By William J. Curran, LL.M., S.M. Hyg. Boston: Little, Brown and Com-
pany, 1960. Pp. 829. $12.50.
TAKE two professional offices; one is Victorian, with pictures of those
later legal lights, Sir William Blackstone and Chief Justice John Marshall
adorning the walls. On the reception table of this office is the latest volume
of the NACCA Law Journal and several current advance sheets. The com-
parison office contrasts sharply: it is modern in decor, and on the walls are
framed likenesses of Louis Pasteur and Sir William Osler, medical mam-
moths. Its reception room reading material includes the American Medical
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Which office is the lawyer's? Like as not, it is the one with the doctors'
portraits, the medical reading material.
Today, a proud parent can't quite decide, if he is abreast of current trial
practice, whether to give his son, recently graduated from law school, a set
of the Lives of the Chief Justices or a sphygmomanometer.
These legal-medical confusions do not exist because the members of one
profession, upon completion of their formal education, abruptly forsake their
respective academic training to start a course of practical education and prac-
tice in the sister profession. It is simply that more and more members of
each of the respective professions are finding it necessary in the practice of
their own profession to learn about and practice the arts of the sister profes-
sion.
Educators have known for a long time of the overlapping of the two pro-
fessions in practice, and of the acute necessity of familiarity by some mem-
bers of the one profession with some of the procedures of the other. Yet,
while medicine and law have increased their specialties, their complexities of
training, and their periods of learning and teaching, very little, if anything,
has been done to:
(1) Teach the members of one profession something of the other;
(2) Inosculate the two professions.
William J. Curran, LL.M., S.M. Hyg., Professor of Legal Medicine and
Director, Law-Medicine Research Institute, Boston University, and Lecturer
in legal medicine at Harvard Law School, has published through Little,
Brown and Company an 829-page Law and Medicine book which he subtitles
"Text and Source Materials on Medico-Legal Problems." It is a good book
based on much research. It may well suffice as a case book and as encourage-
ment to those alert law schools who realize that since more than seventy-five
per cent of trial practice involves medical issues, their students should be
equipped with at least as much knowledge of medicine as the insurance ad-
juster, in order to settle as well as try their first cases.
Author Curran knows well the lack of knowledgeability between the two
professions. He also knows the unhappy corollary, the divergence and even
outright antagonism manifest today between them, both in and out of court.
The bitterness of doctors against lawyers is evident not only in the growing
number of medical malpractice cases, but throughout both professions. The
doctor doesn't take well toward rigorous cross-examination. He feels "my
detailed letter" or "my word" on direct examination should suffice. He has
little sympathy with the contingent fee whereby the lawyer gets one-third of
the recovery when the doctor, having saved the patient's life, gets a flat fee
amounting, so he says, to much, much less. The trial lawyer appears to be
ubiquitously and repetitively at medico-legal meetings, socially at cocktails,
and certainly at the court house, expectantly circling the doctor and gleefully
anticipating a discomforting cross-examination. To the doctor he's the wolf
circling the wounded deer ready to leap for the jugular.
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Professor Curran on his first page puts all this quite well:
There may have been a time when doctors and lawyers had much in
common, but today their environments are radically divergent and the
problem of mutual understanding is a real one. The doctor is . . . seek-
ing truth in the physical world... he avoids generalization. The lawyer,
on the other hand, lives within the generalities of the law. The courts
apply justice through the advocacy system and seek truth through the
burden of proof .... The lawyer often does not seem to the doctor to
be seeking truth, but only to place blame .. .
And no doubt it is true that
In the end, the doctor looks at the lawyer, and the lawyer looks at the
doctor; and each wonders if the other is just stupid or actually dishonest.
There must be an answer, an explanation; else both are stupid and per-
haps dishonest too. It is ventured that there is an answer, and a more
rational one than either of the parties conceives. It lies in the different
purposes which the doctor and the lawyer serve and the ways in which
each is trained to approach those purposes.
2
With this delineation and sound beginning, does Curran thereafter give an
answer? I think he does. He has given an approach in his work which would,
if a course were based upon it as a case book in the medical school as well as
the law school, do more to smooth the medical legal relationship, and what is
more important, benefit the layman, than all of the haphazard so-called medi-
cal-legal post-graduate cocktail and Saturday doctor and lawyer seminars that
could be given within the next five years from Cambridge to Carmel.
With an admirable selection of materials from medical treatises and period-
icals together with legal decisions and writings to illustrate the problem posed,
the book analyzes the difference in purpose and approach between doctor and
lawyer. There is no slanting toward either profession and one concludes a
sincerity of aim in creating a better understanding between the two profes-
sions, thus reducing, if they can't be eliminated, the suspicions of "stupidity"
or "dishonesty."
First to be examined is what Professor Curran calls, "The Medical En-
vironment," the major components of which are medical education, the pro-
fessional medical society, the hospital, and the specialty boards. It is exemp-
lary to note that under a typical four year medical course curriculum, which
the author suggests will total 5,351 hotirs of classroom study and laboratory
work, only 12 hours of that total is devoted to the subject of legal medicine.
Next is examined, in some detail, the scientific method or approach in
medicine. It is compared to the modus operandi in the legal profession. Says
the author, most lawyers "work from settled principles on stated fact situa-
tions. While they are seeking the results of their deductive logic, their facts
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and changing as temperatures and temperaments and pathologies of the sick.
The lawyer's failure to appreciate the methodology of the scientist results
in the lawyer being interested only in the doctor's conclusions with regard to
a specific injury, rather than in the methods employed by the doctor to arrive
at this conclusion. (Here, the plaint often unspoken by the doctor-witness,
"But don't you want to hear the rest of it?"). At the same time the doctor
often has great difficulty in separating cause, in a legal sense, from etiology.
From my own experiences in court with doctors, both on direct and cross-
examination, I have found that there is definitely a semantic barrier between
the two professions. Indeed, unless the trial lawyer is well aware of this, and
seeks a common language denominator, he will be in trouble with his own
doctor-witness: Doctors are notoriously reluctant to postulate, "With reason-
able medical probability." And frequently a case is devastated with the uni-
versal medical expression, "All things are possible in medicine."
The doctor's "possibility" is the lawyer's "probability," and the doctor's
"probability" approaches the lawyer's "certainty." The lack of understanding
between examiner and his own or a cross-examined physician on this quan-
tum of proof can result disastrously in nonsuit because of failure to accom-
plish the burden of proof to probabilities or reasonable medical expectancy.
Add to this the confusion in the minds of many courts that proof by "possi-
bilities" goes to the admissibility of the evidence rather than the weight, and
the disaster is doubled.
Another semantic problem is that of "cause" or "etiology." In the recent
cancer-cigarette case which this reviewer tried in Federal Court, New Or-
leans, a great deal of divergence in thinking between honest medical men
appearing for the cigarette companies and honest and able medical men ap-
pearing for the plaintiff was due to:
(1) A failure to understand that in law one factor, or one proximate cause
is not essential; contributing causes are sufficient. The shotgun, not the rifle,
is legal armament.
(2) Cause in law is not absolute ultimate cause, but probable etiology.
The effect of the difference in medical and legal approach with regard to
causation is dramatically illustrated by the inclusion of the much reprinted
article of Professor Ben S. Small, "Gaffing at a Thing Called Cause." 3 Pro-
fessor Small refers to a case that arose out of an Indiana coal mine explosion:
A normally robust shot-firer who had worked steadily for twenty-five
years was the victim, and he had . . . two perforations in his skull ...
was badly burned and bruised; both ankles were fractured .. .X-ray
revealed a possible vertibral fracture . . .he was in deep shock and his
pulse could not be felt ... he lay unconscious ... during most of the
following 15 days, unable to take any nourishment ... on the fifteenth
day he began vomiting convulsively, and on the next day he died. What,




proceedings for Workmen's Compensation, two out of the three doctors
who gave an opinion soberly assigned their cause to obstructed bowels
and opined further that the explosion injuries were not the cause.4
A comprehensive chapter devoted to the basic structures of traumatic medi-
cine discusses medical diagnosis. It sets forth the physician's management of
the treatment process in individual patients. Sample pages from hospital
records are reproduced, and here, particular pathological entries could have
been included. Today's trial lawyer must be able to "Shepardize" entry blood
pressure and working diagnosis through the mass of charts to "discharge
note." Most graduating lawyers now know how to get into evidence a hospital
record, even with hearsay, under the Uniform Evidence Code, but not one
out of a hundred has ever seen, let alone examined, the actual entries of a
specimen hospital record.
Main emphasis is placed on the major clinical areas of traumatic medicine:
internal medicine, orthopedic surgery, and neurology (including neuro-sur-
gery). It was interesting to me to note that in several of the illustrative court
decisions selected by Professor Curran for his discussion, the main contentions
were damage quantums awarded plaintiffs. Of course, the end result of the
civil trial, unlike acquittal or punishment in the criminal case, is dollar dam-
ages. Consequently, the lawyer doctor must have some understanding of "the
adequate award."
In Monday v. Villsaps,5 discussed by Curran,6 there was a jury verdict of
$109,000 for plaintiff, trial court remittitur of $19,000 accepted under pro-
test, and on defendant's appeal, affirmed. In this case plaintiff's doctor had
testified 7 that the condition of plaintiff's pelvis was "the worst one that has
been my experience to see, and I have seen many," also that the deformity
to plaintiff's legs caused by the pelvic injury "will be permanent."
Two other interesting cases discussed by the author are: Crowther v. Fens-
termaker,8 in which the trial court awarded, without a jury, $70,000, and on
appeal, this was reduced to $45,000, and Louisville & Nashville R.R. v.
Tucker,9 involving a railroad truck accident in which there was a $50,000
jury verdict. The latter judgment was affirmed on appeal, but only after much
temporizing and soul searching by the court as to whether or not the award
was excessive. The doctor reader of this book might in this case liken the
reviewing experience of the appellate court to a most difficult medical con-
sultation in which all the medical men present express dissatisfaction with the
patient's condition, then vote "en banc" that they can do nothing but "let
nature take its course."
4. P. 83.
5. 264 S.W2d (Tenn. App. 1953).
6. P. 213.
7. P. 214.
8. 96 So. 2d 91 (La. App. 1957).
9. 262 Ala. 570, 80 So. 2d 288 (1955).
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There is a reprint by Gotten,' 0 a survey of a hundred cases of whiplash
injury, (today's counterpart of the old "railroad spine") made after settle-
ment of litigation. The study was putatively undertaken "to establish a more
scientific basis for prognosis in this area." In this reader's opinion, the whip-
lash, admittedly fraught with chronicity, has not been with us long enough to
determine what's ultimately going to happen to these new victims of the auto-
mobile age. (It's something like the problem of causation in the cancer-
cigarette cases: many doctors say that until women have been smoking for
forty years a true epidemiological answer can not be given.) In any event,
the conclusion of Gotten's Survey indicates that psychosomatic symptoms play
a vital role in the patient's recovery and in the physician's ability to obtain
a satisfactory result from treatment. While many lawyers won't admit this
conclusion, this reviewer readily does, and in more than one type of personal
injury case. Obviously, there's a "litigation neurosis" in every court case to
a greater or lesser degree, just as there is a fear of going into the operating
room which increases the misery already present from just being sick.
In his preface to the volume, Professor Curran emphasizes that over 80
per cent of all cases litigated today, at the trial court level, and before ad-
ministrative agents, involve highly significant and often controlling issues
which are dependent upon medical proof.
The methods of medical proof, the utilization of expert medical witnesses,
and the preparation of medico-legal cases in general require of the attor-
ney skills and training to which he has rarely been exposed in law school
or in ordinary legal practice. On the legislative level, lawyers are engag-
ing more and more in formulating and interpreting the public programs
involving issues of health and medicine. The advances of medical science
press upon the law with new and impatient demands, all of which we
lawyers must answer."
It is because of these demands "which we lawyers must answer" that, in
this reviewer's opinion, the chapter dealing with "Medical Proof in Litiga-
tion' u 2 is one of the most important of the book, if the work is to be used as
a case book for a whole course. This chapter's opening section on Pre-Trial
and Preparation is valuable and provides good practical advice on everything
from case filing to pre-trial conference. Here's material seldom gotten this
side of actual practice or legal aid courses.
Materials and suggestions are offered on today's most important procedures
of discovery with regard to the procuring of records and statements, the ob-
taining of medical examinations and the problems posed in obtaining expert
medical witnesses. Indeed, today's whole trial is fought out in preview before
the battle, and today's trial lawyer should seldom, if ever, be taken by sur-
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Depositions and discovery can preview the complete trial and certainly are an
aid in settlement as well as in shortening of trial. Discussed is the pre-trial
use of impartial medical experts and the medical examiner system.
Professor Curran states that he has included an abnormally large amount of
material on preparation and pretrial, but he believes it to be justified (as does
this reviewer) by "the nature of actual practice in these areas and by the fact
that upwards of 85% of all personal injury claims are settled before trial,
while another 5% are settled before the case has reached the jury."
This reviewer is referred to as "the most well-known advocate of full dis-
closure." I see nothing in this book to disagree or dissuade me from the pro-
cedure in our office of pre-trial disclosure or "settlement brochure."'
14
The selected cases on "Medical Issues at Trial" are good and the "Notes"
are particularly authoritative. For example, at page 445 appears a summary
of the problem of cross-examining medical experts by reference to text books.
Jurisdictions, on such a simple and frequently used procedure as this, vary
as to what is admissible.
The Botta rule, "A dollar a day for pain and suffering," comes in for good
capsulized summary.15 One also wonders why there isn't even unanimity be-
tween jurisdictions on such a simple and standardized every-day procedure
as a lawyer's argument converting periods of time of pain and suffering into
dollars and cents. Photography, medical and otherwise, prejudicial and in-
flammatory, is also considered. 16
Chapter 5 courageously tackles the favorite subject of Sunday supplement,
law, and medical book alike: "Psychiatry and the Law." How this subject
is treated in a book, if attacked at all, often is a good test of whether the
author's thinking is practical or "wooly." Curran is practical.
All lawyers have at one time or another said of a particular witness, "He
was a good witness," or "He was a bad witness," without realizing they were
crossing into the almost unexplored domain of psychiatry and the witness.
Every witness is an individual. Every witness has his little neuroses, and,
indeed, so the cross-examiner would swear, psychoses as well. Should the
procedure of allowing a psychiatrist observe a witness on the stand and then
testify as to his behavior, as was done in the Alger Hiss case, be employed
universally? 17 "What is your opinion, Dr. Binger, of the mental condition of
14. See BELLi, MODERN TRiA.s vol. 1, ch. VI, at 695.
15. P. 524.
16. P. 462. Professor Curran also discusses, at page 546, the interesting case of Bauer
v. Otis, 133 Cal. App. 2d 439, 284 P.2d 133 (1955). This case appeared just before this
reviewer tried the Cutter poliomyelitis cases (recently affirmed for plaintiff in Gottsdanker
and Phipps v. Cutter Laboratories, 182 ACA 694 (July 12, 1960). Note how in the
Bauer case the court (fortunately not to its embarrassment) legally prognosed the Cut-
ter cases which we were to try with this dicta: "Right now thousands of children have
received, and it is planned that practically all children shall receive and possibly most
adults injections of the Salk Polio vaccine." The court then was analogizing that, were
there an untoward event, it would have been "res ipsa loquitur."
17. See the Hiss-Chambers trial and excerpts from the examinations. Pp. 575-77.
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Mr. Chambers?" Answer: "I think Mr. Chambers is suffering from a con-
dition known as psychopathic personality, which is a disorder of character,
of which the outstanding features are behavior of what we call an amoral or
an asocial and delinquent nature."
The last chapter, 6, is significantly the end of the road for many doctors:
Under the discussion of "The Medical Societies," government regulation is
considered. Also discussed is National Health Service, that fate worse than
government regulation and death combined to the red-blooded, true-blue-
American medical practitioner. At least in this final chapter the doctor and
lawyer can for himself see which way the socialistic wind is blowing, can
read the cases, and can place his own bet whether, in the next ten years, his
fees will be coming from private but rich Mrs. Throckmorton or even richer
but public Uncle Sam.
When the reader gets to page 809 of Curran's Law and Medicine if he
feels, as does this reviewer, that he's ready to do something about the "prob-
lem" first presented and delineated above, then he will read with interest
Appendix A, the "National Interprofessional Code for Physicians and Attor-
neys." It sounds somewhat as idealistic as the Hippocratic oath and could be
more recognized in its breach than its observance, but it is, like Curran's book,
a good start. In the remaining pages are also standard initials and abbrevia-
tions for clinical patient records and glossaries of medical terms, which testify
that considerable intelligent research has gone into this book.
Law and Medicine should evoke the ultimate accolade from vocal and for-
ward-thinking inhabitants of the court room as well as the operating room:
"Well prepared !"
MELVIN M. BELLIt
tMember California Bar.
